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(4) Temporary management will not 

exceed a period of 6 months from the 

date of the survey identifying non-

compliance.

(d) Payment of salary. (1) The tem-

porary manager’s salary— 

(i) Is paid directly by the HHA while 

the temporary manager is assigned to 

that HHA; and 

(ii) Must be at least equivalent to the 

sum of the following: 

(A) The prevailing salary paid by pro-

viders for positions of this type in what 

the State considers to be the HHA’s ge-

ographic area (prevailing salary based 

on the Geographic Guide by the De-

partment of Labor (BLS Wage Data by 

Area and Occupation); 

(B) Any additional costs that would 

have reasonably been incurred by the 

HHA if such person had been in an em-

ployment relationship; and 

(C) Any other costs incurred by such 

a person in furnishing services under 

such an arrangement or as otherwise 

set by the State. 

(2) An HHA’s failure to pay the salary 

and other costs of the temporary man-

ager described in paragraph (d)(1) of 

this section is considered a failure to 

relinquish authority and control to 

temporary management. 

§ 488.840 Suspension of payment for 
all new patient admissions. 

(a) Application. (1) CMS may suspend 

payment for all new admissions if an 

HHA is found to have condition-level 

deficiencies, regardless of whether 

those deficiencies pose immediate jeop-

ardy.

(2) CMS will consider this sanction 

for any deficiency related to poor pa-

tient care outcomes, regardless of 

whether the deficiency poses imme-

diate jeopardy. 

(b) Procedures—(1) Notices. (i) Before 

suspending payments for new admis-

sions, CMS provides the HHA notice of 

the suspension of payment for all new 

admissions as set forth in § 488.810(f). 

The CMS notice of suspension will in-

clude the nature of the noncompliance; 

the effective date of the sanction; and 

the right to appeal the determination 

leading to the sanction. 

(ii) The HHA may not charge a newly 

admitted HHA patient who is a Medi-

care beneficiary for services for which 

Medicare payment is suspended unless 

the HHA can show that, before initi-

ating care, it gave the patient or his or 

her representative oral and written no-

tice of the suspension of Medicare pay-

ment in a language and manner that 

the beneficiary or representative can 

understand.

(2) Restriction. (i) Suspension of pay-

ment for all new admissions sanction 

may be imposed anytime an HHA is 

found to be out of substantial compli-

ance.

(ii) Suspension of payment for pa-

tients with new admissions will remain 

in place until CMS determines that the 

HHA has achieved substantial compli-

ance or is involuntarily terminated 

with the conditions of participation, as 

determined by CMS. 

(3) Resumption of payments. Payments

to the HHA resume prospectively on 

the date that CMS determines that the 

HHA has achieved substantial compli-

ance with the conditions of participa-

tion.

(c) Duration and effect of sanction. 
This sanction ends when— 

(1) CMS determines that the HHA is 

in substantial compliance with all of 

the conditions of participation; or 

(2) When the HHA is terminated or 

CMS determines that the HHA is not in 

compliance with the conditions of par-

ticipation at a maximum of 6 months 

from the date noncompliance was de-

termined.

§ 488.845 Civil money penalties. 

(a) Application. (1) CMS may impose a 

civil money penalty against an HHA 

for either the number of days the HHA 

is not in compliance with one or more 

conditions of participation or for each 

instance that an HHA is not in compli-

ance, regardless of whether the HHA’s 

deficiencies pose immediate jeopardy. 

(2) CMS may impose a civil money 

penalty for the number of days of im-

mediate jeopardy. 

(3) A per-day and a per-instance CMP 

may not be imposed simultaneously for 

the same deficiency. 

(b) Amount of penalty—(1) Factors con-
sidered. CMS takes into account the 

following factors in determining the 

amount of the penalty: 

(i) The factors set out at § 488.815. 
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(ii) The size of an agency and its re-

sources.

(iii) Accurate and credible resources, 

such as PECOS, Medicare cost reports 

and Medicare/Medicaid claims informa-

tion that provide information on the 

operation and resources of the HHA. 

(iv) Evidence that the HHA has a 

built-in, self-regulating quality assess-

ment and performance improvement 

system to provide proper care, prevent 

poor outcomes, control patient injury, 

enhance quality, promote safety, and 

avoid risks to patients on a sustainable 

basis that indicates the ability to meet 

the conditions of participation and to 

ensure patient health and safety. 

(2) Adjustments to penalties. Based on 

revisit survey findings, adjustments to 

penalties may be made after a review 

of the provider’s attempted correction 

of deficiencies. 

(i) CMS may increase a CMP in incre-

ments based on a HHA’s inability or 

failure to correct deficiencies, the pres-

ence of a system-wide failure in the 

provision of quality care, or a deter-

mination of immediate jeopardy with 

actual harm versus immediate jeop-

ardy with potential for harm. 

(ii) CMS may also decrease a CMP in 

increments to the extent that it finds, 

pursuant to a revisit, that substantial 

and sustainable improvements have 

been implemented even though the 

HHA is not yet in full compliance with 

the conditions of participation. 

(iii) No penalty assessment shall ex-

ceed $10,000 for each day of noncompli-

ance.

(3) Upper range of penalty. Penalties

in the upper range of $8,500 to $10,000 

per day of noncompliance are imposed 

for a condition-level deficiency that is 

immediate jeopardy. The penalty in 

this range will continue until compli-

ance can be determined based on a re-

visit survey. 

(i) $10,000 per day for a deficiency or 

deficiencies that are immediate jeop-

ardy and that result in actual harm. 

(ii) $9,000 per day for a deficiency or 

deficiencies that are immediate jeop-

ardy and that result in a potential for 

harm.

(iii) $8,500 per day for an isolated in-

cident of noncompliance in violation of 

established HHA policy. 

(4) Middle range of penalty. Penalties

in the range of $1,500–$8,500 per day of 

noncompliance are imposed for a re-

peat and/or condition-level deficiency 

that does not constitute immediate 

jeopardy, but is directly related to poor 

quality patient care outcomes. 

(5) Lower range of penalty. Penalties

in this range of $500–$4,000 are imposed 

for a repeat and/or condition-level defi-

ciency that does not constitute imme-

diate jeopardy and that are related pre-

dominately to structure or process-ori-

ented conditions (such as OASIS sub-

mission requirements) rather than di-

rectly related to patient care out-

comes.

(6) Per instance penalty. Penalty im-

posed per instance of noncompliance 

may be assessed for one or more sin-

gular events of condition-level non-

compliance that are identified and 

where the noncompliance was cor-

rected during the onsite survey. When 

penalties are imposed for per instance 

of noncompliance, or more than one 

per instance of noncompliance, the 

penalties will be in the range of $1,000 

to $10,000 per instance, not to exceed 

$10,000 each day of noncompliance. 

(7) Decreased penalty amounts. If the 

immediate jeopardy situation is re-

moved, but condition-level noncompli-

ance continues, CMS will shift the pen-

alty amount imposed per day from the 

upper range to the middle or lower 

range. An earnest effort to correct any 

systemic causes of deficiencies and sus-

tain improvement must be evident. 

(8) Increased penalty amounts. (i) In 

accordance with paragraph (b)(2) of 

this section, CMS will increase the per 

day penalty amount for any condition- 

level deficiency or deficiencies which, 

after imposition of a lower-level pen-

alty amount, become sufficiently seri-

ous to pose potential harm or imme-

diate jeopardy. 

(ii) CMS increases the per day pen-

alty amount for deficiencies that are 

not corrected and found again at the 

time of revisit survey(s) for which a 

lower-level penalty amount was pre-

viously imposed. 

(iii) CMS may impose a more severe 

amount of penalties for repeated non-

compliance with the same condition- 

level deficiency or uncorrected defi-

ciencies from a prior survey. 
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(c) Procedures—(1) Notice of intent. 
CMS provides the HHA with written 

notice of the intent to impose a civil 

money penalty. The notice includes the 

amount of the CMP being imposed, the 

basis for such imposition and the pro-

posed effective date of the sanction. 

(2) Appeals. (i) Appeals procedures. An

HHA may request a hearing on the de-

termination of the noncompliance that 

is the basis for imposition of the civil 

money penalty. The request must meet 

the requirements in § 498.40 of this 

chapter.

(ii) Waiver of a hearing. An HHA may 

waive the right to a hearing, in writ-

ing, within 60 days from the date of the 

notice imposing the civil money pen-

alty. If an HHA timely waives its right 

to a hearing, CMS reduces the penalty 

amount by 35 percent, and the amount 

is due within 15 days of the HHAs 

agreeing in writing to waive the hear-

ing. If the HHA does not waive its right 

to a hearing in accordance to the pro-

cedures specified in this subsection, the 

civil money penalty is not reduced by 

35 percent. 

(d) Accrual and duration of penalty. 
(1)(i) The per day civil money penalty 

may start accruing as early as the be-

ginning of the last day of the survey 

that determines that the HHA was out 

of compliance, as determined by CMS. 

(ii) A civil money penalty for each 

per instance of noncompliance is im-

posed in a specific amount for that par-

ticular deficiency, with a maximum of 

$10,000 per day per HHA. 

(2) A penalty that is imposed per day 

and per instance of noncompliance may 

not be imposed simultaneously. 

(3) Duration of per day penalty when 
there is immediate jeopardy. (i) In the 

case of noncompliance that poses im-

mediate jeopardy, CMS must terminate 

the provider agreement within 23 cal-

endar days after the last day of the 

survey if the immediate jeopardy is not 

removed.

(ii) A penalty imposed per day of non-

compliance will stop accruing on the 

day the provider agreement is termi-

nated or the HHA achieves substantial 

compliance, whichever occurs first. 

(4) Duration of penalty when there is 
no immediate jeopardy. (i) In the case of 

noncompliance that does not pose im-

mediate jeopardy, the daily accrual of 

per day civil money penalties is im-

posed for the days of noncompliance 

prior to the notice specified in para-

graph (c)(1) of this section and an addi-

tional period of no longer than 6 

months following the last day of the 

survey.

(ii) If the HHA has not achieved com-

pliance with the conditions of partici-

pation, CMS terminates the provider 

agreement. The accrual of civil money 

penalty stops on the day the HHA 

agreement is terminated or the HHA 

achieves substantial compliance, 

whichever is earlier. 

(e) Computation and notice of total pen-
alty amount. (1) When a civil money 

penalty is imposed on a per day basis 

and the HHA achieves compliance with 

the conditions of participation as de-

termined by a revisit survey, CMS 

sends a final notice to the HHA con-

taining all of the following informa-

tion:

(i) The amount of penalty assessed 

per day. 

(ii) The total number of days of non-

compliance.

(iii) The total amount due. 

(iv) The due date of the penalty. 

(v) The rate of interest to be assessed 

on any unpaid balance beginning on 

the due date, as provided in paragraph 

(f)(4) of this section. 

(2) When a civil money penalty is im-

posed for per instance of noncompli-

ance, CMS sends a notice to the HHA 

containing all of the following infor-

mation:

(i) The amount of the penalty that 

was assessed. 

(ii) The total amount due. 

(iii) The due date of the penalty. 

(iv) The rate of interest to be as-

sessed on any unpaid balance beginning 

on the due date, as provided in para-

graph (f)(6) of this section. 

(3) In the case of an HHA for which 

the provider agreement has been invol-

untarily terminated and for which a 

civil money penalty was imposed on a 

per day basis, CMS sends this penalty 

information after one of the following 

actions has occurred: 

(i) Final administrative decision is 

made.

(ii) The HHA has waived its right to 

a hearing in accordance with paragraph 

(c)(2)(ii) of this section. 
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(iii) Time for requesting a hearing 

has expired and CMS has not received a 

hearing request from the HHA. 

(f) Due date for payment of penalty. A
penalty is due and payable 15 days from 

notice of the final administrative deci-

sion.

(1) Payments are due for all civil 

money penalties within 15 days: 

(i) After a final administrative deci-

sion when the HHA achieves substan-

tial compliance before the final deci-

sion or the effective date of termi-

nation before final decision, 

(ii) After the time to appeal has ex-

pired and the HHA does not appeal or 

fails to timely appeal the initial deter-

mination,

(iii) After CMS receives a written re-

quest from the HHA requesting to 

waive its right to appeal the deter-

minations that led to the imposition of 

a sanction, 

(iv) After substantial compliance is 

achieved, or 

(v) After the effective date of termi-

nation.

(2) A request for hearing does not 

delay the imposition of any penalty; it 

only potentially delays the collection 

of the final penalty amount. 

(3) If an HHA waives its right to a 

hearing according to paragraph 

(c)(2)(ii) of this section, CMS will apply 

a 35 percent reduction to the CMP 

amount when: 

(i) The HHA achieved compliance 

with the conditions of participation be-

fore CMS received the written waiver 

of hearing; or 

(ii) The effective date of termination 

occurs before CMS received the written 

waiver of hearing. 

(4) The period of noncompliance may 

not extend beyond 6 months from the 

last day of the survey. 

(5) The amount of the penalty, when 

determined, may be deducted (offset) 

from any sum then or later owing by 

CMS or State Medicaid to the HHA. 

(6) Interest is assessed and accrues on 

the unpaid balance of a penalty, begin-

ning on the due date. Interest is com-

puted at the rate specified in § 405.378(d) 

of this chapter. 

(g) Penalties collected by CMS—(1) Dis-
bursement of CMPs. Civil money pen-

alties and any corresponding interest 

collected by CMS from Medicare and 

Medicaid participating HHAs are dis-

bursed in proportion to average dollars 

spent by Medicare and Medicaid at the 

national level based on MSIS and HHA 

PPS data for a three year fiscal period. 

(i) Based on expenditures for the FY 

2007–2009 period, the initial proportions 

to be disbursed are 63 percent returned 

to the U.S. Treasury and 37 percent re-

turned to the State Medicaid agency. 

(ii) Beginning one year after the ef-

fective date of this section, CMS shall 

annually update these proportions 

based on the most recent 3-year fiscal 

period, prior to the year in which the 

CMP is imposed, for which CMS deter-

mines that the relevant data are essen-

tially complete. 

(iii) The portion corresponding to the 

Medicare payments is returned to the 

U.S. Department of Treasury as mis-

cellaneous receipts. 

(iv) The portion corresponding to the 

Medicaid payments is returned to the 

State Medicaid agency. 

(2) Penalties may not be used for Sur-

vey and Certification operations nor as 

the State’s Medicaid non-Federal med-

ical assistance or administrative 

match.

§ 488.850 Directed plan of correction. 

(a) Application. CMS may impose a di-

rected plan of correction when an HHA: 

(1) Has one or more deficiencies that 

warrant directing the HHA to take spe-

cific actions; or 

(2) Fails to submit an acceptable plan 

of correction. 

(b) Procedures. (1) Before imposing 

this sanction, CMS provides the HHA 

notice of the impending sanction. 

(2) CMS or the temporary manager 

(with CMS approval) may direct the 

HHA to take corrective action to 

achieve specific outcomes within spe-

cific timeframes. 

(c) Duration and effect of sanction. If

the HHA fails to achieve compliance 

with the conditions of participation 

within the timeframes specified in the 

directed plan of correction, CMS: 

(1) May impose one or more other 

sanctions set forth in § 488.820; or 

(2) Terminates the provider agree-

ment.
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